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This appeal having being heard on 02/02/2016 & 15/03/2016  in 

presence of  

 

 Mr. S. Misra , Advocate : Counsel for the appellants 

           Mr. P.C. Sarmah, Advocate : Counsel for the Respondents. 

   

And having stood for consideration to this the 21st day of March, 2016, this 

Court delivered the following Judgment:-  

  

J    U   D  G   M   E   N   T 

1. Being highly aggrieved with the Judgment and decree dated 

17/07/2012 passed by the then learned Civil Judge, Sonitpur, Tezpur, in Title 

Suit No. 24 of 2004 whereby the suit was decreed on contest with cost, the 

present appellants(Defendants in the Title Suit) have preferred this appeal.  

2. The facts relevant for adjudication of this appeal, in brief, are as 

follows:- 

  The predecessor of the present respondents, namely Late Kshitish 

Tarafdar filed a title suit, for cancellation of Sale deeds, eviction, recovery of 

possession, realization of compensation and for permanent prohibitory 

injunction. The said title suit was registered as Title Suit No. 24 of 2004. 

The case of the plaintiff (respondent in the instant appeal), in brief, is  

that the plaintiff Sri Khitish Tarafdar being the resident of Madhyapara, Tezpur, 

Mouza- Mahabhairab within the district of Sonipur was the absolute owner, title 

holder and possessor of the land measuring 10 bighas 2 kathas covered by PP 

No. 3 (old) 115 (new) and Dag No. 224 situated at village Bhitorsuti under 

Bhairabpad Mouza within the district of Sonitpur which is specifically mentioned 

in the schedule of the plaint. As the plaintiff was in need of huge amount of 

  2. Sri  Monoj Tarafdar, 
S/O Late Khitish Tarafdar, 
Both residing at Madhyapara, 
Tezpur Town,  
P.O. & PS- Tezpur, 
Mouza –  Mahabhairab 
Dist. Sonitpur, Assam. 
(substituted legal representative)  
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money for the purpose of medical treatment of his wife Mrs. Chameli Tarafdar, 

he wanted to sell a major portion of the said land and accordingly asked the 

defendant No.4 Sri Biswajit Talukdar who was well known as a land broker to 

arrange the sale of one portion of land measuring 4 bighas 2 kathas 10 lessas 

out of total land measuring 10 bighas 2 kathas and the said portion of land is 

specifically mentioned in schedule „A‟ of the plaint. The defendant No. 4 also 

agreed to pay the sale consideration amount of Rs. 60,000/- per katha to the 

plaintiff depending upon execution of the sale deed in favour of the 

purchasers. Thereafter, the plaintiff executed the sale deed in favour of 8 Nos 

of purchasers namely, Sri Nirmal Paul, Sri Samir Das, Sri Sujit Debnath, Sri 

Puran Tan, Sri Sudhan, Smti Rupali, Sri Baba and Sri Purna after receiving the 

sale consideration amount of Rs. 8,70,000/- and after receiving the said 

amount the plaintiff spent whole amount for the medical treatment of his wife 

at Tezpur, Nagaon, Howra, Guwahati, Kolkata, Hydrabad. Even then as the 

wife of the plaintiff did not recover so, the plaintiff asked the defendant No.4 

(Appellant no. 4 on the instant case) to pay an amount not less than Rs. 

3,00,000/-  by selling the remaining portion of land. On 03-05-2003 the 

defendant No.4 approached the plaintiff and told him that he had already 

made contract with 3 persons for selling the land measuring 3 kathas 10 

lessas. At that time, the plaintiff asked the defendant No.4 to pay an amount 

of Rs. 1,00,000/- as advance as the money was urgently needed for treatment 

of his wife at Bangalore. Thereafter, the defendant No.4 on 13-05-03 obtained 

the signatures of the plaintiff on 13 numbers of blank stamp papers, on 3 

numbers of blank papers and on 3 numbers of typed/printed papers by telling 

the plaintiff that these were required for receiving the advance payment from 

the purchasers as well as to obtain the permission from the Deputy 

Commissioner. The plaintiff also on good faith signed on the papers without 

any hesitation as he was in urgent need of money. Though at the time plaintiff 

asked the defendants to pay an amount of Rs. 1,00,000/- within the evening of 

next day but the defendant No.4 did not pay the money to the plaintiff. When 

the plaintiff and his son Monoj Tarafdar searched for the defendant No.4 but 

they could not trace out him and finding no other way the plaintiff had to 

postpone the programme of taking his wife to Bangalore due to lack of money. 



Page 4 of 19 

Title Appeal No.02 of 2012 Page 4 
 

Till that time the defendant Nos. 1,2 and 3 (Appellant No. 1, 2 and 3 in the 

instant  appeal) were not known to him.  

3. The plaintiff‟s has further stated that in the last part of July, 2003 the 

plaintiff came to know that a plot of land measuring 3 kathas 10 lessas had 

already been sold to defendant Nos. 1, 2 and 3 on 17-05-03 by executing 3 

numbers of separate sale deeds in their names which were registered in the 

Office of Sub-Registrar, Dhekiajuli though the plaintiff was not present in the 

office of Sub-Registrar, Dhekiajuli on that day. After obtaining the certified 

copy of such sale deeds on 04-08-03 the plaintiff came to know that said sale 

deeds were written by one Smti Kiran Devi, the petition writer of Tezpur Court 

and the deeds were registered at Dhekiajuli Sub-Registrar Office on the 

insistence of defendant No.4 and the defendant No.4 himself put the 

signatures of the plaintiff on the backside of the first page of stamp paper of 

each sale deeds. At that time the defendant No. 4 identified also himself as 

Khitish Tarafdar (plaintiff) as the vendor of the land. The defendant No. 4 also 

acknowledged regarding the receipt of the consideration amount from the 

purchasers (from the defendant Nos, 1, 2 and 3). He also came to know that a 

plot of land measuring 2 kathas was purchased by Smti Manju Rai, the 

defendant No.1 at a consideration amount of Rs. 42,000/- by virtue of sale 

Deed No. 581/2003. Sri Niranjan Sarkar, the defendant No.2 purchased the 

land measuring 1 katha at a consideration of Rs. 20,000/- vide registered sale 

Deed No. 583/2003 and Smti Nibharani Debnath, defendant No. 3 purchased 

the 10 lessas of land at a consideration of Rs. 10,000/- vide registered Sale 

Deed No. 584/2003. The sale consideration was not paid to the plaintiff by the 

defendant No.4 though he had received the consideration amount from the 

defendant No.1,2 and 3. The Sale Deeds were registered at Dhekiajuli Sub-

Registrar Office to conceal the fact from the plaintiff. The Sub-Registrar, 

Dhekiajuli also registered the sale Deeds without any sale permission from the 

Deputy Commissioner, Sonitpur, Tezpur which was compulsorily required. 

Thereafter the defendant Nos. 1, 2 and 3 mutated their names in their 

respective plots of land at the Office of Circle Officer, Tezpur Revenue Circle. 

Though the plaintiff filed objection against the petition filed by the defendants 
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for mutating their names but Circle Officer did not give any importance to the 

objection raised by the plaintiff. 

4. The plaintiff‟s further case is that on 24-03-04 the plaintiff came to 

know from his son that the defendant No.1 had completed 60% of the 

construction work of a Assam type pucca house on the land mentioned in the 

schedule „A‟ of the plaint which is the part of total land mentioned in schedule 

of the plaint. At the time the defendant No.1 told that she had purchased the 

land from the defendant No.4 and possession of land was also given to him by 

defendant No.4. As the defendant No.4 could know about the boundaries of 

the land at the time of selling of the land measuring 4 bighas  kathas 10 lessas 

to 8 purchasers so, the defendant No.4 was able to handover the possession of 

the land specifically mentioned in schedule „B‟, „C‟ and „D‟.  It is stated by the 

plaintiff that the defendant Nos. 1,2 and 3 have no legal right to take 

possession of the said land by virtue of said sale deeds which are null, void and 

inoperative in law and the defendant No.4 had no legal right to hand over the 

possession of the said land to them. The defendant No. 4 being a broker 

deliberately cheated the plaintiff by taking the advantage of his remaining busy 

for the treatment of his wife, fraudulently registered the Sale Deeds putting the 

signatures of the plaintiff by presenting himself as vendor in place of plaintiff 

and registered the Sale Deeds in the office of the Sub-Registrar, Dhekiajuli 

without registering the same in the office of the Sub-Registrar, Tezpur. So, the 

said Sale deed Nos. 581/2003, 583/2003 and 584/2003 are required to be 

cancelled as these Sale Deeds are null, void and inoperative. Moreover, the 

mutation order passed by the Circle Officer, Tezpur Revenue Circle on the 

basis of such fraudulent Sale Deeds are also required to be cancelled. The 

defendant No.1 is also required to be evicted from the land as described in the 

schedule „B‟ of the plaint by demolishing her illegal construction. The plaintiff 

also obstructed the defendant No.2 and 3 from taking the possession of the 

land mentioned in the schedule „C‟ and „D‟ so they could not succeed to their 

illegal attempt. So, they are required to be restrained and prohibited by 

granting permanent injunction. As the plaintiff suffered immense mental pain 

and agony for wilful, deliberate and fraudulent action of the defendant No. 4 



Page 6 of 19 

Title Appeal No.02 of 2012 Page 6 
 

so, the plaintiff is also claimed a compensation for an amount of Rs. 1,25,000/- 

from the defendant No.4.  

  The plaintiff has stated that the cause of action has arisen on  and from 

03-05-03, 13-05-03, 17-05-03, 04-08-03, 30-09-04 and every dates  thereafter 

within the jurisdiction of the  Court of the Learned Civil Judge, Sonitpur. So, 

the plaintiff has prayed - 

 (i) for a decree of declaration that the Sale Deed Nos. 581/2003, 

583/2003 and 584/2003  as cancelled  as the Sale Deeds are null and void and 

inoperative in law: 

 (ii) for a decree of declaration that the mutation   done in the name of 

defendant Nos. 1,2 and 3 on the strength of such Sale Deeds as cancelled, null 

and void and inoperative in law ; 

 (iii) for a decree of recovery of khas possession by evicting the 

defendant No.1 from the possession of the land mentioned in schedule „B‟ of 

the plaint ; 

 (iv) for a decree of realisation an amount of Rs. 1,25,000/-  from the 

defendants as compensation along with interest @ 6% on the decreetal 

amount till to the realisation of the amount;  

 (v)  for a decree of permanent prohibitory injunction restraining the 

defendant Nos. 1,2 and 3, their men, relatives, friends or any persons from 

taking illegal possession of the land mentioned in the schedule „C‟ and „D‟; 

 (vi) for a decree of the cost of the suit and any other reliefs as fit and 

proper by the Court.     

5.      The defendants/appellants (appellants in instant appeal) have contested 

the suit by filing the written statement, inter alia, stating, that the suit is not 

maintainable as there is no cause of action for institution of the suit and the 

suit is bad as per the principle of waiver, estoppel and acquiescence.  The 

defendants have denied most of the allegations stated in the plaint. The 

defendants have further stated in the written statement that the defendant No. 

4 is not a land broker as alleged by the plaintiff and he never agreed to pay 
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the consideration amount of Rs. 60,000/- per katha to the plaintiff. He had no 

any business to fix the sale consideration of land of the plaintiff. But the 

plaintiff himself was responsible for sale transaction and registration of the sale 

deeds in favour of the different purchasers and defendant No.4 had nothing to 

do with said transaction. The plaintiff himself transferred his said land by 

bargaining the sale consideration with the said purchasers. He directly received 

the sale consideration from the purchasers. The plaintiff sold his land to the 

purchasers namely, Sri Nirmal Paul, Sri Samir Paul, Sri Sujit Debnath, Sri Purna 

Tan, Sri Sudha, Smti Rupali, Sri Baba and Smti Manju Rai. Sri Niranjan Sarkar 

and Smti Nibharani Debnath. The defendant No. 4 never went to the plaintiff 

on 03-05-2003 to provide help for selling the land measuring 3 kathas 10 

lessas as alleged by the plaintiff and the plaintiff never told him to pay Rs. 

1,00,000/- as advance. The defendant No. 4 never went to the plaintiff along 

with 13 numbers of blank stamp papers and 3 numbers of blank papers and 3 

numbers of typed/printed papers on 13-05-03 or on any other dates. The 

defendant No.4 did not approach the plaintiff for obtaining signatures on 13 

numbers of blank stamp papers and 3 numbers of blank papers and 3 numbers 

of typed/printed papers.  

6. The defendants have further stated in the written statement that the 

defendant Nos.1, 2 and 3 were personally known to plaintiff since long as the 

defendant No.1 was the neighbour of the plaintiff and defendant Nos. 2,3 and 

4 were the residents near the plot of land mentioned in the schedule of the 

plaint. The plaintiff offered to sale his land in the month of October/02 to the 

defendant Nos. 1, 2 and 3 and they accepted the offer of the plaintiff and 

agreed to purchase the respective plot of land mentioned in the schedule „B‟ , 

„C‟ and „D‟. The plaintiff himself fixed the sale consideration of the land after 

bargaining with the defendant Nos 1, 2 and 3 and he himself undertook to 

obtain permission from the Deputy Commissioner and Tezpur Development 

Authority. And accordingly, he had taken charges, fees and expenses from the 

defendant No.1,2 and 3 for obtaining such permission for execution of the Sale 

Deeds in their favour and also obtained their signatures on different forms, 

papers. At that time though the plaintiff demanded the sale consideration from 

the defendant No. 1, 2 and 3, but they assured the plaintiff to pay the amount 
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after obtaining the required permission for sale of the land. On 16-05-03 the 

plaintiff informed the defendant No. 1, 2 and 3 that he had already obtained 

the requisite permission. Then on 17-05-03 they paid full and final sale 

consideration amount to the plaintiff for the land and the plaintiff 

acknowledged the receipt of amount. The defendant No.1 paid Rs. 42,000/- , 

defendant No.2 paid Rs. 20,000/- and defendant No. 3 paid Rs. 10,000/- to the 

plaintiff and on the same day, the plaintiff executed the registered Sale Deeds 

in favour  of the defendant Nos. 1,2 and 3. On 18-05-03 the plaintiff in 

presence of other villagers and neighbouring people delivered khas possession 

of the land mentioned in the schedule „B‟ to the defendant No.1, the land 

mentioned in the schedule „C‟ to the defendant No.2 and the land mentioned in 

the schedule „D‟ to the defendant No.3 and accordingly, they had entered into 

their respective part of the land. And they have been still possessing their 

respective part of the land by constructing the house and wall. So, the plaintiff 

has no possession over such land.  

 

 The defendants have further stated in the written statement that the 

defendants have their right, title, interest and possession in their respective 

plot of land and the plaintiff ceased himself the right, title, interest and 

possession of the land after execution of the sale deeds and delivery of khas 

possession of the land. Because the plaintiff upon receipt of the full sale 

consideration executed the registered sale deeds in favour of the defendant 

Nos. 1, 2, and 3 and delivered khas possession of the land mentioned in the 

schedule „B‟, „C‟ and „D‟. The plaintiff with malafide intention has instituted this 

suit with ulterior motive and false allegation. He has been trying to recover the 

possession of the land by evicting the defendant Nos. 1,2 and 3. The plaintiff 

has also been trying to cheat the defendants by selling the land to other 

persons. The suit filed by the plaintiff is totally false and vexatious. So, he is 

not entitled to any relief sought by him. Hence, the defendants have prayed for 

dismissing the suit of the plaintiff with compensatory cost.   

 

7.       On the basis of contention raised in the plaint and the written statement 

and after hearing both sides, the learned trial Court famed following issues :-  
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(i) Whether there is any cause of action for the suit?             

 (ii)  Whether the suit is bad for principles of waiver, estoppel 

and acquiescence?   

 (iii)  Whether in the evening of 13-05-03 the defendant No.4 

took signatures of the plaintiff on 13 numbers of blank stamp 

papers, 3 numbers of blank papers, 3 numbers of typed/printed 

papers for receiving the advance payment from the purchasers 

(defendant Nos. 1,2 and 3) as well as to obtain permission from 

the Deputy Commissioner, Soniptur, Tezpur assuring to pay the 

amount of Rs.1,00,000/- in the evening of next day ? 

  (iv) Whether the Sale Deed Nos. 581/2003, 583/2003 and 

584/2003 were executed when the plaintiff was not present in 

the Office of the Sub-Registrar, Dhekiajuli, for putting his 

signatures on the Sale Deeds as well as in the official record 

book of the Office at the time of registration of said Sale Deeds 

without making any payment as assured by the defendant No.4 

to the plaintiff ?   

  (v) Whether the mutation was done in the name of the 

defendant Nos. 1, 2 and 3 on the strength of the said 

fraudulent, forged Sale Deeds in respect of the land as 

 described in the schedule „B‟, „C‟ and „D‟ are null, void and 

inoperative in law?  

 (vi) Whether the plaintiff is entitled for recovery of khas 

possession of the schedule “B” land  after eviction of defendant 

No.1 ?  

vii) To what other relief / reliefs the parties are entitled for? 

8.     During the course of hearing, the plaintiffs/respondents have examined 

as many as 4 PWs including himself and one official witness from Sub-Registrar 

Office, Dhekiajuli and proved 6 Nos of documents in support of his case. The 

PWs who have been examined by the plaintiff are as follows :- 
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  1. PW 1  - Sri Khitish Tarafdar,     

  2. PW 2 - Sri Monoj Tarafdar,   

  3. PW 3 - Sri Sunil Das,    

  4. PW 4 - Sri Dina Ranjan Bora. 

The documents exhibited by PWs  are as follows :- 

1.  Ext. 1 to 3  - The Sale Deeds Nos 581/03,   

     583/03 and 504/03 respectively 

2.  Ext. 4       - Jamabandi Copy,   

    3.  Ext. 5      - Letter sent to the SDC Office,  

        Dhekiajuli.   

4.  Ext. 6      - Postal receipt. 

9. On the other hand, the defendants/appellants have examined 4 DWs 

including the defendant Nos. 1, 2, 3 in support of their case and proved one 

number of document (the case record of CR No. 73/05). The DWs who are 

examined by the defendants are as follows :- 

  1. DW 1  - Smti Manju Rai,     

  2. DW 2 - Sri Niranjan Sarkar,   
  3. DW 3 - Smti Nibharani Debnath, 

   4. DW 5 - Sri Ratan Kr. Roy. 

10.  The defendants, being aggrieved with the Judgment and decree dated 

17-07-2012 have preferred this instant appeal and have taken, inter-alia,  

following grounds in the instant appeal:   

 (i) That the then learned Civil Judge, Tezpur erred in passing the 

impugned Judgment and decree dated 17-07-2012 in Title Suit No. 24/2004 

decreeing the suit in favour of respondent/plaintiff.  

   (ii) That the  learned Civil Judge, Tezpur, has not applied his judicial 

mind and failed to consider the materials on record properly while dismissing 

the Title Suit No. 20/2005 and committed great mistake;  
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 (iii) That the learned Civil Judge has failed to consider that the 

respondent/plaintiff has failed to prove that the registered Sale Deeds are 

forged and fraudulent and he has not taken steps for examining his signatures 

on the Sale Deeds by hand writing expert;  

   (iv) That the Appellants by their documentary and oral evidence able 

to prove that the Appellant Nos. 1,2 and 3 paid total amount of sale 

consideration, registration expenses including cost of stamp papers to the 

respondent and the respondent executed the registered sale-deeds in their 

favour and delivered possession of respective land to the Appellant Nos. 1,2 

and 3 yet the learned Civil Judge passed Judgment in favour of the 

Respondent by decreeing the suit; and     

 (v) That the learned Civil Judge while delivering the impugned 

Judgment and decree has failed to observe that the burden to prove the case 

is upon the respondent/plaintiff and not upon the appellants.  

11. The predecessor-in-interest of the present respondent, who was the 

plaintiff in Title Suit No. 24/2004, Sri Khitish Tarafdar, while deposing as PW 1, 

in the trial Court has exhibited the sale deed No. 581/03 as Ext. 1 and has 

stated that his signature appearing in the sale deed are not his signatures. He 

has also exhibited sale deed No. 583/03 and 584/03 as Ext. 2 and 3 

respectively. He has also stated that signatures appearing in those sale deeds 

are not his signature. PW 1 has also exhibited as Ext. 5, that is, one application 

which was submitted by him before the Sub-registrar Office, Dhekiajuli wherein 

it is stated that the impugned sale deeds were registered without any sale 

permission from the appropriate authority. PW 1 has reiterated the facts which 

he had asserted in the plaint. PW 2, who is the son of the plaintiff, has also 

stated in his evidence on affidavit similar to that of PW1. PW 3, Sri Sunil Nath 

has stated that while he was residing in the rented house of the plaintiff one 

evening he saw Sri Biswajit Talukdar (defendant No. 4) came to the house of 

the plaintiff with some blank stamp papers and obtained signature of Sri 

Khitish Tarafdar on the papers and stated that he will give Rs. 1,00,000/- to Sri 

Khitish Tarafdar on the next morning. He has also stated that Sri Khitish 

Tarafdar signed on those blank papers on being asked by Sri Biswajit Talukdar. 
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PW4. Office Assistant of Dhekiajuli Sub-Registrar Office has deposed that sale 

deed No. 581, 583, and 584 were registered at Dhekiajuli Sub-Registrar Office 

and Sri Khitish Tarafdar put his signature on the said sale deeds. He has 

exhibited thumb impression as Ext. 6 and signature of Sri Khitish Tarafdar as 

Ext. 6(1). 

12. The defendant No. 1, 2 and 3 who have adduced evidence on affidavit 

as PW 1, PW 2 and PW 3 have deposed that sale deeds in question were 

executed by plaintiff himself and the defendant No. 4 put his signature as 

witness. They have also stated that defendant No. 4 was otherwise not 

connected with transaction in respect of the sale deeds and no discussion was 

made with the defendant No. 4. However, during cross-examination, DW1 

Manju Rai has stated that at the time of registration of sale deed Niranjan 

Sarmah, Ratan Rai, Biswajit Talukdar, Josnil Sarmah and Nalini Bla Debnath 

have signed on the sale deed as witness, however, on perusal of Ext. 1 it 

appears that the in the sale deed executed in favour of Manju Rai only Md. 

Moinul Haque and Biswajit Talukdar appears to have signed as witnessess. DW 

1 has stated that while the sale deed was registered at Tezpur and she was 

present at the time of registration. She has also stated that in the office Sub-

registrar office Khitish Tarafdar signed on the sale deed in front of her. 

Similarly, DW 2 admitted that it was the Biswajit Talukdar who made 

arrangement of sale of land of plaintiff. He has categorically stated that on the 

day of registration of the sale deed none of them went to the office of Sub-

Registrar Office at Dhekiajuli. 

13. DW 5, Sri Ratan Kr. Rai has stated that he was present when the 

discussion was going on in between the plaintiff and the defendants regarding 

purchase of land and plaintiff himself executed the sale deed in favour of the 

defendants and plaintiff obtained signature of defendant on some papers for 

the purpose of obtaining necessary sale permission from the concerned 

department. However, during cross examination, he has stated that defendant 

No. 1 is his wife and disputed land situated at the jurisdiction of Tezpur Sub-

Registry. He has stated that he was not present at the time of registration of 

sale deed.  
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14. Learned Trial Court found the testimony of defendants‟ witnesses 

contradictory. It also took into consideration the testimony of PW 4 (Assistant 

Dhekiajuli Sub-Registry Office) where he has admitted that the signature of 

Khitish Talukdar which appeared on the back side of the first page of the sale 

deed had whitener over the same. Learned trial Court also observed that it was 

for the present appellants to prove that the impugned sale deeds were 

genuine, as the onus of proving the same was shifted on their shoulder, 

however, the appellants (defendants in the Title Suit) failed to prove the same. 

Though, in the considered opinion of this Court, learned Trial Court was not 

very elaborate in stating the reasons for arriving at the conclusion that the sale 

deeds No. 581/03, 583/03 and 584/03 were executed and registered 

fraudulently on 17.03.2003, in absence of the plaintiff, and without any sale 

permission of the concerned authority, however, this Court agree with the 

conclusion arrived at by the Learned Trial Court. The reasons for the same are 

discussed in the following paragraphs. 

15. In the instant case, the crux of the plaintiff‟s case before the trial court 

was that the sale deeds in question were not executed by him and he was not 

present at the time of registration of the sale deed. It was also stated that on 

the date of registration the said sale deeds were, in fact, signed by defendant 

No. 4(Appellant No-4 in this Appeal). Before the trial court, plaintiff did not 

adduce evidence of any handwriting expert to verify  as to whether the 

signature on the sale deeds and in the thumb impression register maintained 

by the Sub-Registrar Office at Dhekiajuli were same and whether these were 

his signatures or not. However, on perusal of the said exhibits namely, Ext. 1, 

2 and 3 as well as Ext. 5 and Ext. 6, it appears that all these exhibits contain 

purported signatures of plaintiff, Sri Khitish Tarafdar. A mere cursory look at 

the said signatures of the plaintiff, Khitish Tarafdar on the said exhibits reveal 

that Ext. 1(1), 1(2), 1(3), 1(4), 2(1), 2(2), 2(3), 2(4), 3(1), 3(2), 3(3), 3(4) and 

Ext. 5(1) which were signatures of Khitish Tarafdar [ Ext. 5 (1) has been 

admitted to be signature of Khitish Signature by plaintiff himself] are 

apparently different from Ext. 1(5), Ext. 2(5) and Ext. 3(5) as well as Ext. 6(1) 

and Ext. 6(2). Ext. 1(5), Ext. 2(5) and Ext. 3(5) are purported signatures of 

plaintiff on the back side of the first page of each of the sale deeds which was 
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purportedly given by the plaintiff on the date of registration in the sub-registry 

office. Similarly, Ext. 6(1) and 6(2) are purported signatures of the plaintiff on 

the register maintained by sub-registry office, Dhekiajuli. The appellants have 

stated that the signatures are of the plaintiff, whereas the plaintiff has denied 

the fact that the said signatures are his own. Though, in this case no hand 

writing expert was summoned as a witness however, this court has, under 

section 73 of the Indian Evidence Act, power to compare different signatures 

available on record in the event of non-availability of any opinion of any hand 

writing expert or other witnesses in this regard. This view has been approved 

by a recent judgment of Hon‟ble Gauhati High Court in “Debajit Borthakur 

vs Sarnalata Devi” reported in 2015 (2) GLT 604 where in Hon‟ble High 

Court has observed as follows :- 

“From a bare reading of Section 73 of the Evidence Act, 

1872 it leaves no room for doubt that the Court would 

have the power to visually compare the disputed 

signature with the admitted signature. However, the core 

question that would arise for a decision in the present 

appeal is whether the powers available under Section 73 

of the Indian Evidence Act, can be exercised by the court 

so as to form an opinion as regards the disputed 

signature/handwriting by making a visual comparison 

drawing a conclusion which is contrary to the expert 

opinion obtained under Section 45 of the Act, 1872. In 

other words would it be permissible for the court itself to 

become a handwriting expert and substitute its views 

with the expert opinion obtained under section 45 of the 

Indian evidence Act merely based on a visual comparison 

of the signatures. 

14. In the case of Ajit Savant Majagvai v. State of 

Karnataka, reported in MANU/SC/0822/1997 : (1997) 7 

SCC 110 in paras 37 and 38 the Hon'ble Apex Court while 

interpreting the scope and ambit of section 73 of the 

Indian Evidence Act, has held that although the Court has 

power to compare the disputed signature with the 

admitted one, yet, normally, the said exercise should be 

left to the wisdom of the expert. Paragraph 37 and 38 of 

the said judgment are quoted below: 

"37. This Section consists of two parts. While the first 

part provides for comparison of signature, finger 

impression, writing etc. allegedly written or made by a 
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person with signature or writing etc. admitted or proved 

to the satisfaction of the Court to have been written by 

the same person, the second part empowers the Court to 

direct any person including an accused, present in Court, 

to give his specimen writing or finger prints for the 

purpose of enabling the Court to compare it with the 

writing or signature allegedly made by that person. The 

Section does not specify by whom the comparison shall 

made. However, looking to the other provision of the Act, 

it is clear that such comparison may either be made by a 

handwriting expert under Section 45 or by anyone 

familiar with the handwriting of the person concerned as 

provided by Section 47 or by the Court itself. 

38. As a matter of extreme caution and judicial sobriety, 

the Court should not normally take upon itself the 

responsibility of comparing the disputed signature with 

that of the admitted signature of handwriting and in the 

event of slightest doubt, leave the matter to the wisdom 

of experts. But this does not mean that the Court has not 

power to compare the disputed signature with admitted 

signature as this power is clearly available under Section 

73 of the Act. (See: State (Delhi Administration) v. Pali 

Ram. MANU/SC/0189/1978 : AIR 1979 SC 14 : (1979)2 

SCC 158)." 

16. From above, it appears that that though normally court would not take 

recourse to comparing the disputed signatures, available on record, itself, 

however, in the instant case  as no expert evidence is available and also 

because of the fact that the signatures purportedly obtained in the sub-registry 

office, Dhekiajuli are apparently different from the admitted signature of the 

plaintiff ,this court do not have any hesitation to concur with the finding of the 

learned Trial Court that the plaintiff was not present in the sub-registry office 

when the impugned sale deeds were registered. Further,, inherent 

contradiction in the testimony of defendants‟ witnesses also made their 

evidence unreliable. DW 1 has stated that she was present at the time of 

registration and the sale deeds were registered at Tezpur, whereas the 

impugned sale deeds were, in fact, registered at Dhekiajuli Sub-registry office. 

DW 2 stated that he was not even present when the impugned sale deeds 

were registered. Therefore, he cannot say as to whether plaintiff was present 

or not. DW 2 and 3 both were not present at the time of registration of the 
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sale deed. DW 4 Sri Biswajit Talukdar, against whom the plaintiff have levelled 

serious allegations of forgery, did not even turn up for the purpose of cross-

examination. The evidence adduced by plaintiff clearly shows that his signature 

on the impugned sale deeds as well as thumb impression register maintained 

in the Sub-registry Office, Dhekiajuli which were purported to be given by him 

on the date of registration do not tally with his admitted signatures. The 

defendants also failed to prove that there was absence of any fraud and 

misrepresentation in the registration of the impugned sale deeds. The evidence 

on record clearly shows that there was absence of fair play during registration 

of the impugned sale deeds and the trial court correctly reached the conclusion 

that the impugned sale deeds were registered fraudulently in absence of the 

plaintiff.  Learned counsel for the respondent has also submitted that the fact 

that the property to be sold was situated in the jurisdiction of Tezpur sub-

registry however the registration was done in the Dhekiajuli Sub-Registry 

Office, itself create a doubt as regards veracity of the  impugned sale deeds 

and in this connection learned counsel also quoted section 28 of the 

Registration Act and has submitted that sale deeds of any immovable property 

has to be registered in the sub-registry office within whose  jurisdiction the 

property is situated and any violation of the provisions of section 28 of the 

Indian Registration Act would render the said sale deeds inadmissible in 

evidence. In support of this contention learned counsel also cited a ruling of 

Hon‟ble Gauhati High Court in “Jagat Narayan Thakur –vs- Birendra 

Hatibarua” reported in (1992) 1 GLR 317. However, learned counsel for 

the appellant has cited another ruling of Hon‟ble Gauhati High Court in 

“Premananda Baruah vs Ajit Phukan and Ors.” reported in 2015 (3) 

GLT 52 wherein Hon‟ble High Court has observed as follows:- 

 “ The sole ground on which the suit of the plaintiff was 

dismissed was violation of the provision of Section 29 of 

the Registration Act, 1908. It provides that every 

document not being a document referred to in Section 28 

or a copy of a decree or order, may be presented for 

registration either in the office of Sub-Registrar in whose 

Sub-District the document was executed or in the office of 

any other Sub-Registrar under the State Government at 

which all the persons executing and claiming under the 

decree or order desires the same to be registered. Here in 
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this case the suit land is situated in the district of Jorhat 

and Sale Deed was executed in the year 1980 in the Sub-

Registrar of Guwahati. Section 29 of the Registration Act 

does not place an absolute embargo against the 

registration of the Sale Deed outside the district. If both 

the parties to a document or seeking and claiming under 

the documents desire to get it registered elsewhere, there 

is no bar in registering a document before any registry 

other than the one in whose jurisdiction the land is 

situated. What is intriguing in the case in hand is that in 

deciding the title suit, the learned trial court does not 

appear to have considered the provision of Section 54 of 

the Transfer of Property Act as amended by its Assam 

Amendment. Section 54 of the TP Act requires that a 

transfer of tangible immovable property of the value of 

one hundred rupees and upwards can be made only by a 

registered instrument by an amendment made vide Assam 

Act, 10 of 1976 it has been provided that the figures and 

expressions "by an instrument registered in the State of 

Assam, notwithstanding anything contained in the Indian 

Registration Act, 1908 (XVI of 1908) to the contrary" 

would be substituted. This means that while Registration 

Act normally requires a document to be registered in the 

office of Sub-Registrar in whose Sub-District the document 

was executed or in the office of any other Sub-Registrar 

under the State Government at which all the persons 

executing and claiming under the decree desired the same 

to be registered by Assam Amendment. Thus, because of 

Assam Amendment of Section 54 of the T.P. Act, the 

Second part of the Section 29 of the Registration has been 

diluted. In view of the non-obstinate clause in amended 

Section 54 of T.P. Act, any provision of the Indian 

Registration Act would not affect the validity of the sale 

made, provided the document is registered in the State of 

Assam. So, by this Assam Amendment two changes have 

been brought out. First, if the sale deed is registered in the 

State of Assam the same would be lawful, no matter 

whether the sale deed is registered in the Registry under 

territorial jurisdiction of which the demised land is 

situated. Secondly, by the amended provision of Section 54 

of the T.P. Act, by Assam Amendment Act No. 10/1976, the 

requirement of registering an instrument same district 

where the property is situated has been diluted. What is 

required is that if the instrument is registered in the State 

of Assam, it will be substantive compliance of Section 54 

of the Transfer of Property Act because of the non-

obstinate clause. In view of the present non-obstinate 

clause even requirement under Section 29 of registering  
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an instrument in the same district, where the property is 

situated, has become inapplicable to the State of Assam.” 

17. In view of the above observation of the High Court, it appears that the 

provision of 29 of the Indian Registration Act, 1908 that the registration of the 

instrument before the registry under whose jurisdiction the property in 

question is situated has been diluted by Assam Amendment Act 10 of 1956 

amending provision of section of 54 Transfer of Property Act. However, the 

fact remains that when the property in question was situated in jurisdiction of 

Tezpur Sub-Registry, and there is no evidence on record to show that both the 

parties desired to get the impugned sale deeds registered in Dhekiajuli 

Registry, which is about 33 km away from Tezpur, and in view of the 

allegations of fraud levelled by plaintiff, doubts creeps in as regards the 

genuineness of registration of the impugned sale deeds at Dhekiajuli Sub-

Registry office. Learned trial Court, on the basis of preponderance of 

probabilities believed the plaintiff‟s story and this Appellate Court do not find 

the conclusion arrived at by learned trial Court, on the basis of the evidence on 

record, as erroneous, justifying interference by this Appellate Court. As other 

issues are connected with the finding arrived at as regards genuineness of the 

impugned Sale Deeds, the conclusions arrived at, by the learned trial Court, as 

regards other issues, are also logical conclusions which do not justify any 

interference by this Appellate Court in view of what has been already discussed 

in foregoing paragraphs of this Judgment.         

 

18. In the light of above discussions and reasons, I do not find any 

justification to interfere with the impugned Judgment and decree dated   

17/07/2012 passed by the then learned Civil Judge, Sonitpur, Tezpur, in Title 

Suit No. 24 of 2004. Hence, this appeal is dismissed on contest with cost.  

 Prepare a decree accordingly.   
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19. Send down the case record of Title Suit No. 24 of 2004 to the 

learned Court below along with a copy of this judgment. 

 Given under my hand and seal of this Court on this 21st  day of March, 

2016.      

 

         
        (M.K. Kalita)  
                District Judge, 
              Sonitpur, Tezpur. 

 Dictated and corrected by me. 

 

 

  (M.K. Kalita)                  
District Judge,               
Sonitpur, Tezpur. 

 

           

Typed by me.  

 

(R. Hazarika),        
           Steno. 


